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and so much more to commerce in other states." It is then held, 
as already seen, that it was interstate commerce, and that the charge 
made for the whole distance could not, therefore, be apportioned in 
the manner suggested. 

The case of Stewart v. Coner (Ga.) 28 S. E. 461, 62 Am. St. Bep. 
353, relied on by defendant in error, could not be regarded as au- 
thority, even if it maintained a contrary view to that taken by the 
Supreme Court of the United States. It is, however, easily distin- 
guished from the case at bar. In the Georgia case the statute im- 
posed a penalty upon any common carrier who should demand and 
receive for goods shipped from within or without the state a charge 
over and beyond the proper or contract rate of freight, whereas the 
Virginia statute under consideration undertakes to prescribe and 
determine the rates that the common carrier shall charge, and to 
impose a penalty for its violation. 

Every statute is presumed to be constitutional, and the courts will 
not declare one to be unconstitutional unless it is clearly so. If 
there is doubt, the expressed will of the Legislature should be sus- 
tained. In the light of the authorities we have cited, it seems clear, 
and we are constrained to hold, that section 1215 of the Code of 
1887, in so far as it undertakes to fix and prescribe the rate of 
charges to be received by common carriers engaged in interstate 
commerce, is in conflict with the commerce clause of the United 
States Constitution (article 1, sec. 8, cl. 3), and therefore void; 
that the plaintiff in error, being a common carrier engaged as we 
have held, in commerce between the states, is not bound by the rates 
prescribed by section 1215 of the Code of 1887 and therefore not 
liable to the penalty imposed by section 1220 as amended. 

For these reasons the judgment must be reversed and the verdict 
set aside, and this court will enter such judgment as the lower court 
ought to have entered, sustaining the demurrer to the declaration, 
and dismissing the same, with costs. Reversed 



Taylor v. Forbes' Administrator and Others.* 

Supreme Court of Appeals: At Wytheville. 

June 25, 1903. 

1. Limitation op Actions — Covenants in deed — Acceptance by grantee — Failure 

to sign. The grantee's contract by reason of his acceptance of a deed with- 

* Reported by M. P. Burks, Slate Reporter. 
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out executing it, containing a covenant on his part to pay notes given for 
deferred payments of purchase money, is a simple contract, and not a 
specialty, and is subject to the act of limitations applicable to simple con- 
tracts, to-wit: three years. 

2. Equity — BUI to enforce lien on land — Parties — Heirs and representative of grantee. 

The personal representative and heirs of a deceased joint grantee of real 
estate are necessary parties to a bill by a vendor to subject said real estate 
to the payment of the purchase price thereof. 

3. Equity — Final decree — Dismissal of bill as to one defendant. In a suit by a 

vendor against one of two joint vendees and the personal representative and 
heirs of the other vendee, a decree sustaining a plea of the statute of limita- 
tions filed by such personal representative and heirs, and dismissing the bill 
as to them, is not a final decree as to the other vendee. 

Appeal from two decrees of the Corporation Court of the city of 
Roanoke pronounced at the May term, 1902, and the March term, 
1903, respectively, of said court, in a suit in chancery wherein the 
West End Land Company was the complainant, and the appellant 
and others were defendants. Reversed in part. 

In September, 1890 the West End Land Company sold to C. P. 
Harrison two lots in the city of Eoanoke. Harrison made the cash 
payment, and gave two negotiable notes for $375 each, payable in 
one and two years after date with interest from date, for the de- 
ferred payments of purchase money. The company conve3'ed the 
lots to Harrison, and thereupon Harrison re-conveyed the lots to a 
trustee to secure the notes given for deferred payments. About a 
month thereafter Harrison sold these lots to Martha H. Taylor and 
L. May Forbes, who paid part of the purchase money in cash, and 
assumed the payment of the notes given by Harrison as part of 
their purchase price of the property. This assumption was simply 
by accepting a deed from Harrison to them in which it was stated 
that the grantees assumed and covenanted to pay off said notes, but 
which deed was not signed by the grantees. It will be observed 
that the notes given by Harrison fell due in September 1891, and 
1892, respectively. Mrs. Forbes died August 5, 1893. Her per- 
sonal representative qualified in November, 1895, and this suit was 
instituted August 7, 1895. The amended bill making the personal 
representative and heirs of Mrs. Forbes parties to the suit was filed 
August, 1896. The original bill set forth the sale of the land by the 
company to Harrison, and by Harrison to Mrs. Forbes and Mrs. 
Taylor, and prayed that Mrs. Forbes and Mrs. Taylor might be 
made parties defendants; that a decree might be rendered in favor 
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of complainant for the amount due to it by the defendants Mrs. 
Forbes and Mrs. Taylor, and for general relief. There was no 
prayer in the bill for enforcement of the lien of the deed of trust 
given to secure the Harrison notes. The personal representative 
and heirs of Mrs. Forbes were brought in by an amended and sup- 
plemental bill, and the extent of the relief prayed for somewhat en- 
larged. After certain proceedings had been taken in the case, which 
need not be here introduced, the case was referred to a com- 
missioner to take certain accounts. This was done by decree en- 
tered January 28, 1898. While the case was pending before the 
commissioner the papers were lost and nothing further was done 
before the commissioner for several years. There is some conflict 
as to what transpired after the papers were found. At all events, 
a decree was made at the May term, 1902, dismissing the bill as to 
the representatives of Mrs. Forbes, on the ground that the claim 
asserted therein was barred by the statute of limitations. At the Jan- 
uary term, 1903, the appellant, Mrs. Taylor, tendered her bill of re- 
view to the decree of the May term, 1902. The following errors 
were assigned in that decree: 

"A. Because exclusive of the statutory period defined by section 2919, 
Code of 1887, as amended, three years had not elapsed between the maturity 
of the two year note and the institution of the suit on the amended bill. 

"B. Because the deed from C. P. Harrison to your petitioner and L. May 
Forbes was accepted by the grantee and contained an agreement to pay the 
debt. 

"C. Because, under the facts and allegations set out in answer of your 
petitioner to the original bill, your petitioner claimed the right to have the 
assets of the estate of L. May Forbes applied to the payment of her half 
of the notes aforesaid: Because the same was primarily liable therefor, 
and because there was no bar to your petitioner's right to have said prop- 
erty subjected to the payment of said debts. 

"D. Because the court should have retained the heirs-at-law of L. May 
Forbes as parties defendant to the suit, enforced the deed of trust hereinbefore 
mentioned, and adjusted the equites between the defendants, inter sese. 

"E. Because the court should not have passed upon the question relating 
to one of the obligors primarily liable, for the debt sued for in the absence 
of your petitioner, who was, if liable at all, only secondarily liable there- 
for, without giving her an opportunity to be heard on the contentions set 
out in her answer." 

The administratrix of Mrs. Forbes resisted the filing of the bill, 
but the court permitted it to be filed. Later, during the same term, 
the representatives of Mrs. Forbes made a motion before the court 
to set aside the decree entered during a former day of the court per- 



1903.] TAYLOR V. FORBES. 415 

mitting the bill of review to be filed, on the ground that the record 
did not show that the complainant's answer to the orignal bill had 
been filed, and hence there was no paper in the cause from which 
she had asked any relief as against the estate of Mrs. Forbes. There- 
upon, the appellant tendered an amended bill of review in which 
she set up the fact that the court and counsel for all parties inter- 
ested had treated the answer as filed by her as if the record had 
showed the filing of the same; that the said answer had been pre- 
sented in open court, and all parties supposed the record showed its 
filing until after the bill of review was filed, and praying for an 
order nunc pro tunc showing the filing of said answer as of the Sep- 
tember term, 1895, of the court. But the court at its March term, 
1903, set aside the order allowing the original bill of review to be 
filed, and refused to permit the amended bill of review to be filed, 
thus leaving the original decree in force, sustaining the plea of the 
statute of limitations and dismissing the cause as to the represen- 
tatives of Mrs. Forbes. This decree of March term, 1903, is one of 
the decrees appealed from. 

Scott & Staples, A. B. Coleman and S. Hamilton Graves, for the 
appellant. 

C. A. McHugh, for the appellees. 

Buchanan, J., delivered the opinion of the court. 

C. P. Harrison purchased from the West End Land Company of 
Eoanoke city two lots, paid part of the purchase price in cash, and 
executed two negotiable notes for the residue, each for $375, dated 
September 23, 1890, and payable respectively in one and two years 
from date. On the 25th of October following, Harrison sold and 
conveyed the lots to Mrs. Martha H. Taylor, the appellant, and Mrs. 
L. May Forbes, jointly, who paid the purchase price in cash, except 
the amount of the two notes executed by Harrison to the land com- 
pany, which they assumed to pay. Mrs. Taylor paid her half of each 
note. To collect the other half of the notes the West End Land 
Company filed its bill, naming as defendants Mrs. Taylor and Mrs. 
Forbes. The latter having died after the notes matured and before 
the suit was brought, an amended bill was filed, making defendants 
thereto, in addition to Mrs. Taylor, the personal representative, 
heirs, and devisees of Mrs. Forbes, and the trustee in the deed of 
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trust executed by Harrison upon the lots to secure the payment of 
the notes which he had executed to the land company, and whose 
payment had been assumed by Mrs. Taylor and Mrs. Forbes. 

The personal representative of Mrs. Forbes filed a plea, in which 
she alleged that the right of action had accrued more than three 
years prior to the institution of the suit ; and, upon a hearing of the 
cause upon the supplemental bill, the papers formerly read, and 
the plea of the statute of limitations, and replication thereto, the 
plea was sustained, and the suit dismissed as to the personal rep- 
resentatives, heirs, and devisees of Mrs. Forbes. From that decree, 
and a decree refusing to permit Mrs. Taylor to file a bill and an 
amended bill of review, this appeal was granted. 

The first error assigned is that the court erred in holding that 
that portion of the purchase price of the lots for which Mrs. Forbes 
was personally liable, and unpaid, was baned by the statute of 
limitations. 

There is no question that more than three years had elapsed from 
the maturity of the purchase-money notes, before the amended bill 
was filed, if the time between the death of Mrs. Forbes and the filing 
of the amended bill is counted. This period, it was claimed in the 
petition for appeal, should be excluded, in ascertaining the time 
during which the statute had been running. That claim was aban- 
doned in argument. 

The contention of the appellant is that the statute of limitations 
applicable to the case is ten years and not three, as the trial court 
held. 

The determination of that question depends upon the character of 
the contract by which Mrs. Taylor and Mrs. Forbes assumed the 
payment of the notes in suit. The deed by which Harrison con- 
veyed the lots to Mrs. Taylor and Mrs. Forbes states that the par- 
ties of the second part assume, and covenant to pay off and dis- 
charge, the said notes. Neither Mrs. Taylor nor Mrs. Forbes signed 
the deed, but they accepted it and took possession of the lots under 
it. 

The authorities are agreed that, by accepting a deed like the one 
under consideration, the grantee becomes liable to perform any 
promise or undertaking therein imposed upon him, but they are in 
conflict as to the character of the undertaking. 

It is held in some of the states that an agreement of the grantee 
in a deed signed and sealed by the grantor only is in the nature of a 
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covenant under seal, and consequently a specialty. In others it is 
held that such an agreement is in the nature of an assumpsit or im- 
plied contract arising from the acceptance of the deed, and conse- 
quently a simple contract. 

Counsel have not cited, nor have we found in our investigation, 
any decision of this court in which that question was considered 
and passed upon. That such an agreement is not a specialty or con- 
tract under seal, and that an action of covenant will not lie upon it 
at common law, is the accepted doctrine in this state, as we under- 
stand it. 

Mr. Conway Eobinson, a text-writer of the highest authority upon 
common-law pleading and practice in this state, was of this opin- 
ion. In his New Practice, vol. 3, p. 362-3, he says : "Of the action 
of covenant, it was said by Abbott, C. J., that 'it cannot be main- 
tained, except against a person who by himself, or some other per- 
sons acting in his behalf, has executed a deed under seal, or who 
(under some very peculiar circumstances, such as is maintained in 
Co. Lit. 231a) has by deed agreed to do a certain thing.' Burnett 
v. Lynch, 5 Barn. & Cress. 589, 12 Eng. Com. Law, 331. It would, 
however, be a mistake to suppose that an action of covenant can be 
maintained against the grantee in a deed poll under any circum- 
stances, or against any one else who had not sealed it. Loch v. 
Wright, Str. 571 ; Maule v. Weaver, 7 Bair, 331. Fez in the case 
obscurely stated in Co. Lit. 231a, the form of action proves to bo 
debt, and not covenant. This has been ascertained by Mr. Piatt, on 
reference to the Year Book 38 Ed. Ill, 8a, from which the case is 
extracted. The case in the Year Book 3 H. VI, c. 26h, referred to 
in Co. Lit., Mr. Piatt states, also was an action of debt, and related 
to the defeasance of an obligation. Piatt on Cov. 12, 13. Covenant, 
then, will lie only where the instrument is actually signed and sealed 
by the party, or by his authority." 

This view is sustained by the decisions of courts of the highest 
authority. 

In Pike v. Brown, 7 Cush. 133, Chief Justice Shaw said : "The 
principle is well settled that where one by deed poll grants land 
and conveys any right, title, or interest in real estate to another, and 
where there is any money to be paid by the grantee to the grantor, 
or any other debt or duty to be performed by the grantee to the gran- 
tor, or for his use or benefit, and the grantee accepts the deed and 
enters on the estate, the grantee becomes bound to make such pay- 
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raent or perform such duty, and, not having sealed the instrument, 
is not bound by it as a deed ; but, it being a duty, the law implies 
a promise to perform it, upon which promise, in case of failure, as- 
sumpsit will lie." 

The Supreme Court of Pennsylvania, in Maule v. Weaver,, 7 Pa. 
329, in an opinion delivered by Chief Justice Gibson, held that cove- 
nant would not lie against a grantee in a deed poll under any cir- 
cumstances, or against any one else who had not sealed it. 

In Willard v. Wood, 164, IT. S. 502, 17 Sup. Ct. 176, 41 L. Ed. 
531, the Supreme Court of the United States (Chief Justice Fuller 
speaking for the court) held that the grantee's liability by reason 
of his acceptance of a deed, without executing it, containing a cove- 
nant on his part to assume a mortgage on the premises conveyed, 
was a simple contract, not a specialty, and subject to the statute of 
limitations applicable to simple contracts. 

To the same effect is, the decision of the Supreme Court of West 
Virginia in W. Va., etc., B. Co. v. Mclntire, 44 W: Va, 210, 216, 
217, 28 S. E. 696. The syllabus in the case on that point states ex- 
actly the opposite of what the court decided. 

We are of opinion that the agreement of Mrs. Taylor and Mrs. 
Forbes was a simple contract, not a specialty, and that the court did 
not err in sustaining the plea of the statute of limitations, but it 
did err in dismissing the cause as to the personal representative, 
heirs, and devisees of Mrs. Forbes. One of the objects of the 
amended bill was to subject the lots purchased by Mrs. Forbes and 
Mrs. Taylor to the payment of the notes sued on. They or their 
representatives were necessary parties to the suit. 

The court by its decree of the May term, 1902, passed upon no 
question in the case, except the plea of the statute of limitations 
set up by the personal representative of Mrs. Forbes. The determina- 
tion of that question did not adjudicate or affect any question be- 
tween Mrs. Taylor and Mrs. Forbes' estate growing out of the pur- 
chase of the lots for which the notes sued on were given. 

That decree was not a final decree as to the appellant. She still 
had the right, under section 3275 of the Code of 1887, to file an an- 
swer, and, but for the dismissal of the suit as to Mrs. Forbes' repre- 
sentatives, could have made all the defenses and asserted all the 
rights she could have made and asserted if that decree had not been 
made. When that decree is corrected in that respect, as we have seen 
it must be, she is in no way prejudiced by it. 
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Having reached that conclusion, it is unnecessary to consider the 
assignments of error as to the refusal of the court to permit the ap- 
pellant to file her bill and amended bill of review to set aside that 
decree. 

The decree of the May term, 1902, must be reversed in so far as 
it dismissed the bill against the personal representative, heirs, and 
devisees of Mrs. Forbes, and affirmed in other respects, and the 
cause remanded to the Corporation Court to be further proceeded 
with in accordance with law, and not in conflict with the views ex- 
pressed in this opinion. Reversed in part. 



Price v. Ceozier.* 
Supreme Court of Appeals: At Wytheville. 
June 25, 1903. 
Absent, Buchanan, J. 

1. Equity Practice — Bill for partition and to ascertain liens on one share — Code, 

section 2563, as amended. Under the provisions of section 2562 of the Code, 
as amended, a bill in equity may be filed by one tenant in common against 
another for the purpose of having partition of the property held in common, 
and to subject the interest of the defendant to a deed of trust thereon for 
the benefit of the complainant. 

2. Joint Purchasers — Misappropriation of funds — Indemnity — Case in judgment. 

A complainant and a defendant jointly bought three lots which were con- 
veyed to the defendant. Each paid one-half of the cash payment, and they 
gave their joint notes for the two deferred payments which were secured by 
a deed of trust on the lots. Each paid his half of the first deferred payment, 
and when the last payment fell due the complainant paid one-half thereof, 
principal and interest, to the defendant, with the understanding that he 
would supply the remaining half, and pay it to their vendor. The defend- 
ant appropriated the amount to his own use, but gave the complainant a 
bond with condition to indemnify and save him harmless from any and all 
loss of every kind which he might sustain by reason of his failure to pay the 
amount so received, and also his own half of said instalment to the vendor, 
which bond was secured by deed of trust on the interest of defendant's wife 
in a lot owned jointly by her and the complainant, and his brother. The 
defendant obtained title for one of the lots and conveyed it to the complain- 
ant. The other two lots were sold under the deed of trust given to secure 
the purchase price, and at the sale brought only fifteen dollars each. Suit 
was brought by complainant for partition of the lot owned jointly by de- 

„ Reported by M. P. Burks, State Reporter. 



